PATR (K J. AMKON
| BLA 95- 641 Deci ded Decenber 30, 1997

Appeal of a Decision by the Alaska Sate fice, Bureau of Land
Managenent, confirmng | egislative approval of Native allotnent application
F 13190.

Afirned.

1. A aska: Native Alotnents--A aska National |nterest
Lands Gonservation Act: Native Al otnents

Arequest by a Native allotnent applicant to enlarge
his allotnent was properly rejected after he mssed a
deadline al |l oned by BLMfor anendnent under AN LCA
section 905(c), 43 US C § 1634(c) (1994).

APPEARANCES  Patrick J. Awkon, Shelton, Véshington, pro se; Garlene
Faithful, Esg., dfice of the Regional Solicitor, US Departnent of the
Interior, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Patrick J. Amkon has appeal ed froma June 19, 1995, Decision by the
A aska Sate Gfice, Bureau of Land Managenent (BLN), confirmng
legislative approval of his Native allotnent application, F13190, and
rejecting Galista Gorporation's regional sel ection application, AA 9995,
for a cenetery-historical site tothe extent that it conflicts wth
Anukon' s | ands. Amukon has appeal ed, claimng that the boundaries of his
allotted land are incorrect and requesting a new survey "on the basis of
the original claim"

O Novenbber 5, 1970, Anukon filed a Native all otnent application for
"approxi natel y 80 acres of unsurveyed |and on B ack Rver" as indicated by
a description of a rectangular tract 1,320 feet wde and 2,640 feet |ong,
bounded at the southeast end by the | eft bank of the Ki pniyagok R ver,
about "1 1/2 mles upstreamfromBering Sea.” The application includes a
nap that shows the lands applied for as a rectangul ar tract wth one of the
| ong boundaries forned on the northeast by the Back Rver and wth the
Ki pni yagok R ver at the short southeastern end of the rectangle.
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h Gctober 10, 1984, Mbnna Lee Tuey, a BLMrealty speciali st,
acconpani ed by Angi e Anukon, the applicant's nother, conducted a field
examnation to | ocate the parcel on the ground, to determne conflicts, and
to prepare survey instructions. She found the parcel in secs. 13, 14, 23,
and 24, T. 26 N, R 87 W, Seward Meridian. Tuey's report describes the
acreage involved as "80 +/-." Both the map in Anukon's application and the
nap drawn by Tuey depict a rectangul ar parcel of land wth nutual ly
per pendi cul ar axes, bordered on the northeast by the Bl ack Rver and on the
sout heast by the Ki pni yagok R ver.

Anukon filed the application pursuant to the A aska Native Al ot nent
Act of May 17, 1906, as anended, 43 US C 8§ 270-1 to 270-3 (1970),
repealed wth a savings provision for allotnents filed before Decenber 18,
1971, by 43 US C 8§ 1617(a) (1994). n Decenber 2, 1980, section 905(a)
of the Alaska National Interest Lands Gonservation Act (ANLCGAY), 43 USC
§ 1634(a) (1994), legislatively approved Native al |l otnent applications
pendi ng before the Departnent on Decenber 18, 1971, for |and unreserved on
Decenber 13, 1968, subject to valid existing rights and certai n exceptions.

That the allotnent was |egislatively approved is not in dispute;
Anukon, however, clains that BLMs survey of it is not accurate. In his
Satenent of Reasons on appeal (SOR), he states that "[t]he boundaries of
the allotted land in this case, as supplied by the Decision * * * are
incorrect and a new survey shoul d be done on the basis of the original
claam" He naintains that his original application included | ands not
found in BLMs final survey description and provi des a nap.

That nap shows an additional triangul ar wedge of |and extendi ng
sout hwesterly fromthe northwest corner of a rectangl e depicting BLMs
survey to a point on the left bank of the K pniyagok R ver southwest of the
BLMsurvey. This "pie-shaped" wedge, according to BLM adds between 40 and
80 acres to the original survey. (BLMAnswer at 4, 5.) Amkon does not
di spute BLMs concl usi on about the additional area descri bed.

The June 1995 Decision here under reviewis the second Deci sion Anukon
has recei ved affecting his allotnent. On May 18, 1987, BLMnotified Anukon
that his application was | egislatively approved pursuant to AN LCA
"pending confirmation of location." The 1987 Decision contained the
followng |and description: "Seward Meridian, Secs. 13, 14, and 24, T. 26
N, R 7 W, approxinately 80 acres” and referred to an encl osed nap.
Therein, BLMi nforned Amukon:

If the land described in this decision is not what the
applicant intended to apply for, he has 60 days fromrecei pt of
this decision to notify this office.

If notification is not received, steps wll be taken to
order survey of the land as noted above and as shown on the

attached map. The location of the allotnent cannot be changed
after survey instructions have been witten.
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The 1995 Decision confirned that Anukon's claimto a Native all ot nent
was | egislatively approved pursuant to section 905 of ANLCA 43 USC 8§
1634 (1994), and conforned his allotnent to the official survey, which
describes his lands as fol | ons:

Lot 3, US Survey No. 10495, A aska, situated on the |eft
bank of the B ack Rver at the confluence wth the K pniyagok
R ver approximately 21 mles southwesterly of the village of
Shel don Point, A aska, wthin unsurveyed Township 26 North, Range
87 Vést, Seward Meridian, A aska.

Gntai ning 79.99 acres, as shown on the plat of survey
officially filed on July 15, 1993.

In Answer to Anukon's appeal, BLMavers that it is, "in effect, an
untinely attenpt to amend his application to add lands.” It is BLMs
position that Anukon recei ved notice of the 1987 Decision through certified
nmailings sent to Alaska Legal Services orporation, his attorneys of record
and to his Scammon Bay address. It is argued that Anukon cannot now appeal
the accuracy of the survey, which was approved by the 1987 Deci sion.

[1] Amkon does not dispute BLMs assertion that he intends to claim
| ands additional to those he applied for in 1970. Wiile neither the sketch
attached to Anukon's original application nor the sketch he now provi des on
appeal are drawn to scale, the geonetric design of the diagramattached to
the SR changes the shape of the allotnent froma rectangl e to a trapezoid,
revealing a triangul ar enl argenent al ong the sout hwest ern boundary.

Section 905(c) of AN LCA provides that an applicant "nmay anend the
| and description contained in his or her application if said description
designates | and other than that which the applicant intended to clai mat
the tine of application and if the description as anended descri bes the
land originally intended to be clained.” 43 US C 8§ 1634(c) (1994). The
legislative history of ANLCA establishes that errors "subject to
correction under [the] authority of Section 905(c)" include "[t]echnical
errors in land description, nade either by the applicant or by the
Departnent in conputing a * * * survey description fromdiagrans,” (S Rep.
No. 413, 96th ong., 2d Sess. 286, reprinted in 1980 US CCA N 5070,
5230). Section 905(c) permits anendnent of an allotnent application to
include land omtted by misdescription;, an anendnent to permt the
substitution of newor additional land not originally intended to be
clained is not authorized. See Heirs of Alice Byayuk, 136 | BLA 132, 137
(1996), and cases cited therein.

Athough ANLCAdid not place atine limtation on anendnent, it
aut hori zed the Departnent to do so. See 43 US C 8§ 1634(c) (1994); see
also S Rep. No. 413, supra (granting the Secretary authority "to set a
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deadline for anending all allotnent applications in a designated area by
notice nailed to themat |east 60 days prior to the deadline"). Angeline
Gl braith, 97 IBLA 132, 146 (1987). An applicant's failure to respond to
such notice termnates the right to anend. Slas Solonon, 133 I BLA 41, 48
(1995).

Anukon says he did not receive the My 1987 Deci sion notifying hi mof
his 60-day opportunity to notify BLMof errors in the description of the
allotnent, because it was sent to Al aska Legal Services orporation, who
failed toinformhimof its contents. (Letter of Patrick Anukon to the
Gfice of the Alaska Regional Solicitor, received Feb. 22, 1996.) The case
file, however, shows that BLMnot only nail ed the 1987 Deci sion to Amkon' s
| awyers, but also sent it to his hone address at General Delivery, Scammon
Bay, Al aska 99662. Acertified mail return receipt card in the case file
and attached to BLMs copy of the 1987 Decisi on shows that Amukon signed a
receipt for it on June 12, 1997. That receipt was returned to BLMdat e-
stanped June 16, 1987. Fomthis evidence, we conclude that Amkon
recei ved the May 1987 Decision, and, therefore, nay no | onger anend his
appl i cati on.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Bruce R Harris
Acting Chief Administrative Judge
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